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1. Introduction

This report provides an initial identification of strategic priority policy and legal issues and makes a number of recommendations. It is based on the policy and legal stocktaking report dated December 2003, initial reports from other work streams and discussions that took place at the Task Team and PSC meetings of 19 and 20 January 2004. It was hoped that this report would have provided a strategic assessment of the stocktaking outputs produced by all the other work streams pulling out the main strategic issues for the NBSAP, but this was not possible as stocktaking reports are still being written. It is important for the NBSAP process that integration takes place as soon as possible or else the danger exists that separate reports as opposed to a strategic plan will be in place by March 2004.  The January Task Team meeting did identify strategic issues for some of the work stream and these are briefly reflected here so as to provide an appropriate context for the strategic policy and legal issues discussed below.

1.1 National Conservation Assessment (NCA)

The NCA will provide the driving thrust of the NBSAP around which the other work streams will need to align.  It will identify broad spatial priority areas (biodiversity hotspots) for conservation action and make recommendations about options for conservation action in each priority area. It will also provide a national context for conservation plans at a sub-national scale. The methodology used is systematic conservation planning. The final product of the NCA will be an overall biodiversity priority map, integrating results from other work streams.  The NCA will deliver its first cut outputs in mid-March at which point the “straw dog” biodiversity strategy will take on serious form for discussion at the March national workshop. 

Pointers for the other work streams to consider identified at the Task Team meeting were:

· Priority areas will mainly be on communal private land – it is critical that incentives be developed that encourage private and communal landowners to value biodiversity (pattern and process)

· The NBSAP must show the link between conservation of functional ecosystems and the delivery of free or reasonably priced ecosystem services to the public. This is of particular importance for the economics work stream.

· Acknowledge that there is a limit to how much transformation we can sustain without huge costs to the public

· Proposals for how biodiversity plans should be integrated with spatial development plans at different scales and spheres of government are critical

· It is noted that although the NCA is an interim product, future iterations will never result in fewer priority areas. Also it does not override finer scale conservation plan and identification of additional priority areas.

· The efficacy of the NCA requires efficiency in data collection efforts

· Careful consideration needs to be given to how much emphasis is placed on adopting a national set of targets. On the one hand, quantitative targets lend credibility and defensibility to results of the NCA. On the other hand, emphasising targets can lead to a perverse incentive to clear/transform natural habitat outside targets. This has occurred in Australia.

1.2 Conservation – social aspects 

The social conservation work stream identified the following initial list of key strategic issues:

· There is a lack of institutional capacity and coordination to activate livelihoods & poverty issues: government, parastatals and local government

· There is no holistic approach to planning

· Socio-economic baseline data of relevance to social aspects of conservation is lacking

· Conservationist mindset is still focused on biophysical aspects and understanding of social aspects is superficial

· There is a lack of resources and political will in some institutions to implement and address key social issues

· Impact of HIV/AIDs on sustainable livelihoods and resources is not understood and addressed

· Ecotourism has been promoted as the panacea for poverty alleviation and this doesn’t measure up in practice

· There is not a strong relationship between strategies/policies and implementation which results in poor implementation

· Models such as WfW have been successful but need to address sustainability and community capacity in decision-making.

1.3 Invasive alien species (IAS)

The IAS Task team identified the following strategic issues:

· The enabling environment - policy, legislation and institutions – is weak. There is not a national strategy for getting rid of invasive species, and legislation is fragmented with responsibilities laying in various government departments – agriculture, environment, DWAF etc.  This results in scattered institutional responsibility, confusion and inadequate enforcement and implementation of legislation. 

· Capacity – funding, people and transformation – is lacking

· Best prevention practises are needed – set of interventions needed such as multi-pathways of how they come in, how assess risks, neighbours

· Best management practices are needed – how plan to deal with them, management and monitoring

· There are many conflict of interests around IAS – these can be economic, cultural or aesthetic

· Awareness, education and advocacy is of critical importance

· Decision support systems across departments and spheres of government are needed – how to make decisions about what to tackle when 

· There is a lack of understanding of the impact of invasive species

· Global climate change has a major impact on biodiversity

· GMOs

· Mainstreaming of IAS into government programmes and priorities is seen as the best strategy for delivering the objectives of IAS eradication 

1.4 Sustainable use

The following key issues were identified: 

· Poverty – this is a key factor

· Tenure or resource ownership

· Human management

· Participatory management

· Commercial development – value adding is needed

· Incentives is key to sustainability

· Conflict of interests

· Lack of capacity – specifically regarding enforcement

· Political leadership and/or administrative leadership is lacking to get departmental collaboration resulting in a lack of cooperative governance 

· Adaptive management – this is an important principle that should be employed s a way of regulating use

· Avoid too many barriers for other countries to use our biodiversity

1.5 Economic integration

To secure biodiversity conservation it is critical to mainstream biodiversity into economic policies and in particular the concept that ecosystem services have a real monetary value. Biodiversity as an intrinsic feature of natural ecosystems supplies humanity with an array of free services on which society depends.  The economic value of biodiversity has not been adequately expressed or understood within SA’s macro-economic policies, plans and programmes. Government expenditure potentially affecting or hampering biodiversity conservation negatively exceeds that of biodiversity conservation by approximately 5:1. The strategic option favoured for addressing this problem is that of developing an environmental investment sector.

2. Summary of policy and legal stocktaking findings

There is a comprehensive legal and policy framework in place to conserve and manage South Africa’s biodiversity. SA is a signatory to the Convention on Biological Diversity and many other environmental international agreements.  The New Partnership for Africa’s Development (NEPAD) places a strong emphasis on biodiversity conservation and the use of biodiversity as an economic strategy for Africa.  In SA the legal and policy framework is guided at a high level by the provisions of section 24 of the Constitution and supported by high-level political commitment, especially at a national level. The approval of the White Paper on Environmental Management Policy, the White Paper on the Conservation and Sustainable Use of South Africa’s Biological Diversity and the proclamation of NEMA in 1998, followed by the recent suite of NEMA Bills, including the Biodiversity Bill, introduced a new era of South African management of the environment in general and biodiversity in particular.  

Despite this biodiversity loss continues in South Africa, and any policy or legal constraints need to be identified and addressed to ensure this does not continue.

The Constitution gives concurrent legislative competence to national and provincial governments for most functions relevant to biodiversity conservation with the exception of national parks, botanical gardens and marine resources, which are exclusively a national competence.  At a broad level a distinction can be drawn to say that policy and law are the main responsibility of national government, while implementation rests with statutory bodies, and at the provincial and local spheres. For this reasons, and because the activities of numerous government departments and agencies, as well as the private sector and citizens, impact significantly on biodiversity, the principles of cooperative governance and partnerships are essential for the effective implementation of policy and laws. 

Provincial governments are empowered in terms of section 104 of the Constitution to pass legislation in terms of matters contained in schedule 4 and 5 (which include the environment). Each province deals with both the inherited legislation that was in force prior to 1994, especially the old RSA provincial Nature Conservation Ordinances, as well as new legislation drawn up by the post-1994 provincial governments. The provinces are at different stages of phasing out old laws and implementing new ones.

The importance of biodiversity for South Africa is not adequately reflected in government’s national plans, programmes or budgets. As SA celebrates 10 years of democracy in 2004 government is developing scenarios for 2014.  The economic case for biodiversity needs to be made much more strongly at this level and a sustainable development paradigm should be promoted in future scenarios.   The most advance attempt to align government investment and development programmes spatially so as to both address the distortions of the past apartheid space economy and promote investment in areas with the potential for sustainable economic development is the National Spatial Development Perspective (NSDP).  The NSDP conceptualises the national space economy as defined by Categories of Development Potential and is the most significant national-level government plan that considers biodiversity seriously.  It indicates that SA’s current development path is threatening the natural resource base upon which lies much of its comparative advantage. It provides useful guidance to assist the NBSAP identify where the space economy is developing and thus where biodiversity may come under pressure and can be a useful tool to assist identify spatial priorities for the NBSAP. 

Due to the importance of cooperative governance for the implementation of biodiversity conservation, steps should be taken to contribute towards an integrated planning system where biodiversity is appropriately addressed. The first edition of Environmental Implementation Plans/Environmental Management Plans (EIPs/EMPs) has been successful in both raising awareness within departments and across provinces of the importance of taking the environment into consideration and in building a basis from which cooperative governance can be more actively pursued.  The NBSAP should identify specific issues it wants the 2nd edition EIPs/EMPs to address. The focus should be on key issues that will help SA reduce its ecological footprint and pursue a more sustainable path. The EIP/EMP system, other DEAT planning requirements (in the new suite of Bills), and Integrated Development Plans (IDPs) need to be aligned.  NBSAP engagement with Metropolitan Councils, as key players, is critical. 

It is important for the NBSAP process to engage with both LandCare and Working for Water and make proposals about how these programmes could address biodiversity. A key opportunity within the WfW programme appears to be in the identification of the sites to be cleared so that these overlap more with biodiversity hotspots/priority areas.  A key opportunity in the LandCare programme could be accessing land users about biodiversity-friendly farming methods.  The environmental guidelines for land reform should be studied during the NBSAP process to see whether aspects of the guidelines, such as the decision support tool and the process for integration with IDPs, can be applied usefully to biodiversity planning.
The impact of the new suite of Bills
 on key institutions responsible for biodiversity management is expected to be significant and the extent to which they will be effectively implemented will depend largely on how the key institutions (SANBI and SANParks) react to the challenge. In some provinces, where new Environmental Bills are being considered the provincial-specific legislative and policy environment is fluid and this can provide uncertainty for implementation. 

The need to introduce incentives for biodiversity conservation has been identified as a critical issue that can contribute significantly towards biodiversity conservation. It is expected that by far the bulk of spatial priority areas will be on private or communal owned and used land. It will also always be necessary for a watching brief to be maintained about the impact of new national or international laws, policies and agreements on biodiversity management. 

3. Strategic priority policy and legal issues

The key strategic policy/legal issue is the need to translate the legal and policy framework into implementation. This should assist bridge the policy-implementation gap that exists. The thrust of how this will be done should be captured in the NBSAP. It should include:

· Prioritisation, both spatially and issue based

· Implementation programmes

· A range of implementation-policy issues that address how policy and law is interpreted into action including regulations, procedures, systems, and guidelines

· Institutional arrangements for implementation: who does what and how capacity constraints will be addressed. Specific attention should be given to how the Biodiversity and Protected Areas Bills are being implemented by key institutions such as SANBI and SANParks

· Clarifying provincial-specific legal or policy uncertainty where provincial laws are still being put in place

· Legislative amendments to facilitate implementation based on experience and aimed as addressing constraints to implementation. No new laws are envisaged at this stage. 

Within this framework, the following policy/legal issues are proposed for prioritised:

1. Incentives for biodiversity conservation aimed primarily at private and communal landowners and users

2. Biodiversity planning integration and mainstreaming 

3. National importance of biodiversity

4. National strategy for IAS

5. Securing irreplaceable sites

6. Access and benefit sharing

3.1 Incentives

3.1.1 Introduction

The policy principle of developing incentives to support the conservation and sustainable use of biological diversity is not a new concept and is included as a goal in the White Paper on the Conservation and Sustainable Use of SA’s Biological Diversity. The White Paper also highlights a number of strategies regarding incentive formulation.  These include:

· The need for economic instruments as well as non-fiscal incentives such as education and tenure reform to be used for the conservation and sustainable use of biodiversity
· Maintain, adjust or develop new financial and other incentives that support the conservation and sustainable use of biodiversity, and stimulate local stewardship of terrestrial, aquatic and marine and coastal areas

· The introduction of conditions and incentives (e.g. tax relief) to strengthen the involvement of the private sector in the conservation and sustainable use of biodiversity
· Developing measures that would enhance the capacity of existing conservation agencies in both the public and private sector to receive, generate, invest and employ funds to promote their objectives, and to enter into contractual arrangements with private landowners
The need for incentives has emerged now again as a critical issue, for a number of reasons.  The first is that the importance of conservation on private and communal land, where the state has less direct control, has become obvious to all.  It is expected that the vast majority of priority areas that will be identified through the National Conservation Assessment process will be privately and communally owned or used.  Secondly, National Treasury has accepted the principle of “green taxes”, and is more open to suggestions for financial incentives than previously was the case.   Thirdly, implementation experience, in programmes such as Working for Water and C.A.P.E., have highlighted the destructive affect of perverse incentives and the importance of putting appropriate incentive mechanisms in place.  The need for incentives has never been greater and the environment appears more conductive than in the past. 
3.2 Rationale for incentives in biodiversity conservation

Biodiversity can be considered a public good and its conservation by the government an activity that benefits the public at large. However, many biodiversity hotspots in South Africa are in private hands. Thus the government in meeting its conservation obligations has the option of acquiring these private lands, with the accompanying cost and complications of expropriation or, it may sell the ideal of biodiversity conservation to the landowners themselves. Important in such a strategy is the relatively low costs a private owner shall incur in maintaining his/her own land, as opposed to the administrative costs involved in a government agency performing the tasks for likely widely dispersed sites across various geographical regions. Private conservation of biodiversity also generates a sense of ownership among citizens for the natural heritage of the country. Incentives are a better alternative to encouraging compliance as opposed to coercive laws that require enforcement. Incentives can also be an opportunity to create synergies with poverty reduction. This means that they can be designed such that they encourage landowners to create jobs and alleviate poverty in the rural areas in the process of protecting biodiversity. 

Despite the private landowner emphasis it should be noted that a number of national and provincial departments, such as the Department of Public Works, own or manage substantial landholdings for non-conservation related activities. Incentives for how they manage, use and make this land available should also be considered.

3.3 Incentives that have perverse consequences for biodiversity

There are a number of existing incentives that unintentionally inspire inappropriate conservation behaviour. They are often known as perverse disincentives.   An example is the Conservation of Agricultural Resources Act and the regulations promulgated under it that enable the Minister of Agriculture to establish schemes in terms of which assistance, by means of the payment of subsidies, may be granted to land users to construct soil erosion works; repair damage to natural agricultural works caused by flooding; plant or cultivate particular crops; restore or reclaim eroded, disturbed, denuded or damaged land; and combat weeds or invader plants.
 The Minister may also implement schemes by means of supplying weed killers, or support services, to combat weeds or invader plants situated on the land of the land user.
 Although appearing to provide an important mechanism to encourage private landowners to become actively involved in the eradication of alien invasive species, the subsidies granted in terms of these schemes are predominantly limited to farmers seeking to increase their agricultural yield. They have the potential of perversely undermining the conservation of biodiversity.  There are also a number of incentives in the Income Tax Act that allow farmers to deduct their costs in expanding production and infrastructure, often destroying important biodiversity, without taking the biodiversity cost into consideration. Landowners who do not farm their land are effectively penalised for not farming the land.  This potentially creates perverse incentives for landowners to cultivate their land that could be of high conservation value, in order to secure a tax benefit
.

3.4 Developing an incentives policy

An incentive policy will need to address the following issues:

· Scale and scope: consideration needs to be given to whether the incentives should apply nationally or only to biodiversity priorities/hotspots

· Delivery mechanisms need to be clearly spelt out – this includes identification of which institution/s (for example provincial conservation authorities) will have the core responsibility for implementation and for interfacing with landowners, and how partnerships will be fostered

· Costs should be shared between government and private landowners

· Provide for binding duties on the landowner. This can be done through agreements and contracts, as already provided for by the various statutes, e.g. forestry agreements under the Forests Act, those creating botanical gardens under the Biodiversity Bill, or those declaring protected areas under the Protected Areas Bill.

· Safeguards are needed to avoid misuse of the incentives that could result in unintended consequences. These could include targeting the incentives at priority areas or property right restrictions where duties imposed on the landowner attach to the land through title deed restrictions. Appropriate municipal rezoning of such land could also be considered as a way of restricting abuse. 

· Public benefit – as the incentive policy is about the state spending resources on private land, some of these benefits accrue to the private landowner. It is of critical importance that the incentives benefit the public good in general, and specifically have a poverty alleviation benefit.  For example, state funds could be used for labour costs of an incentives programme so as to stimulate job creation. 

It will be useful for the policy to consider different categories of incentives, namely: 

· Motivational incentives underpin all others. They focus on education, information provision and advice and appeal to people’s basic nature to conserve.

· Voluntary schemes provide for recognition and emotive benefits of doing the right thing.

· Property or Rights-based incentives grant added development- or use-rights in exchange for some commitment to conservation. Price-based incentives are similar and add value to property in return for a public-good benefit.

· Fiscal and Economic incentives translate into a financial reward, direct or indirect, for a conservation service. This may take the form of tax relief (indirect) or cash grants and subsidies (direct).

· Regulatory incentives are rules and laws guiding behaviour. They are usually precautionary standards to protect against biodiversity loss and provide an essential safety net. These cover various controls and prohibitions that regulate conservation areas, including penalties, requirements for licenses to carry out certain acts, etc. 

The following process for taking forward the development of incentive policies and mechanisms and identifying legislative amendments is proposed:

· Identifying all perverse incentives and developing proposals for their removal

· Considering all existing legislative provisions for incentives and identifying which need to be prioritised for implementation and developing a strategy to realise this. There are a range of incentives in existing laws and these are summarised in Appendix A attached to this document.

· Developing a suite of incentive proposals and gaining government approval for them. These should probably focus on rate and tax options; removing transaction costs for conservation purposes; and how to stimulate landowner investment in conservation related land use such as removal of aliens and making of fire breaks

· Popularising, informing and educating people about the incentives issue 

3.2 Biodiversity planning integration and mainstreaming

Section 47 of the Biodiversity Bill reiterates the theme of coordination and alignment of plans.  It provides that the national biodiversity framework, a bioregional plan and a biodiversity management plan may not be in conflict with any environmental implementation or environmental management plans; any integrated development plans adopted by municipalities in terms of the Local Government: Municipal Systems Act, any spatial development frameworks in terms of legislation regulating land-use management, land development and spatial planning; and any other plans prepared in terms of national or provincial legislation that are affected.  Similarly, any organ of state that produces environmental implementation or environmental management plans or integrated development plans must align its plan with the national biodiversity framework and any applicable bioregional plan; incorporate into that plan relevant provisions of the said two plans; and demonstrate in its plan how the said two plans may be implemented by that organ of state or municipality.  It should also ensure that it takes into account ecosystems listed as protected.  The Bill also includes specific measures for how IAS should be addressed in plans. 

The key mechanisms that the Bill provides for achieving integrated and coordinated plans is a) placing a requirement on other organs of state and municipalities to align their plans with the NBSAP and bioregional plans; and b) requiring that the NBSAP and bioregional plans don’t conflict with EIP/EMP/EIMPs, spatial frameworks and IDPs. There is no provision for alignment of timeframes for these plans or a governance system that will incentivise the required cooperation. The conundrum of how to achieve alignment, integration and coordination between organs of state at a planning and implementation level is not resolved in the Bill, and the NBSAP will have to make concrete suggestions on how this should be achieved.
The following suggestions are made:

· The EIP/EMP system - The NBSAP should identify specific issues it wants the 2nd edition EIPs/EMPs to address. These should be focused, rather than broad. This will enable the NBSAP to spread its message across government and also be a mechanism to monitor compliance.  The 2nd Edition could focus on key issues that will help SA reduce its ecological footprint and pursue a more sustainable path. Three are also three related issues that affect more than biodiversity, but which if addressed could assist biodiversity.  Firstly, the 1st EIPs/EMPs are not linked to departmental or provincial strategic plans and thus not linked to budgets. If this were rectified in the 2nd edition, this would allow for biodiversity planning to be linked to budgets of other departments and provinces. Secondly, no public entities – not even NBI or SANBI – are required to do EIP/EMPs and certain critical departments are also excluded. DEAT’s Directorate responsible for the EIP/EMP system has identified that the following departments ought to be required to undertaken EIPs/EMPs - Department of Public Works, Department of Planning and Local Government, Department of Science and Technology and National Treasury. The NBSAP should make proposals for which departments/public entities are added without make the system unmanageable.  Thirdly, membership of the CEC should be considered and whether there are specific departments or public entities that from a biodiversity point of view should be included.  The Biodiversity of South Africa 2002 Indicators, Trends and Human Impacts, suggests the following is necessary for SA to pursue a more sustainable path and considerations of these may assist in developing what biodiversity aspects the EIP/EMPs should focus on:

· Establish sustainability as an essential feature of economic development, including tracking and preserving national biological resource assets such as productive land, fisheries and biodiversity

· Identify unsustainable trends

· Identify domestic and global resource supply constraints (e.g. food, oil, technology) and related price and source vulnerabilities. Seeks alternatives

· Analyses the resource efficiency of economic activities to help identify those whose value is supported by hidden externalised costs (e.g. pollution, subsidies)

· Analyse effects of climate change policies on options for alternatives to fossil fuels

· Encourage equitable and respectful incentives that encourage eventual reduction in population size

· Restore or improve existing productive capacity of biological resources

· Account for consumption of national biological resources including free or subsidised use of public resources not shown in financial reports 

· Establish natural resource pricing policies to reflect the public costs of consumption

· IDPs – The NBSAP needs to develop a workable methodology whereby municipalities can incorporate biodiversity considerations into their IDPs and vice versa.   A particular concern is how the EIPs/EMPs should interact and align with municipalities’ IDPs. Presently there is no requirement for municipalities to have EIPs/EMPs and it is not feasible or appropriate that this is a requirement.  It is presently very difficult for the existing national departments and provincial government’s plans to align and be integrated due to the complexity involved. Adding another 284 would make the system unworkable as well as stretching limited municipal resources.  Presently the EIP/EMP and IDP cycles are different and aligning these could be a useful step in the right direction.  

· Prioritising Metropolitan Councils - It is proposed that NBSAP engagement with the Metropolitan Councils is prioritised, in addition to the nine provinces, because they are responsible for areas of the country that have the largest concentrations of people, experience significant development and growth and have an increasing ecological footprint.  They also command large resources, even if environmental actions receive limited access to these. Three of the metros – Ethekwini, Cape and Jo’burg have developed policies, strategies and plans that address the environment and biodiversity. The other three – Tshwane, Nelson Mandela and Erkuruleni - are less developed. The nature of engagement with metros will thus be different. In the case of the latter three, the NBSAP process should be influencing their plans and ensuring that biodiversity is adequately addressed within them.  In the case of the former three, the NBSAP process should learn from how these metros address biodiversity and should engage about the issues of finer scale planning, incentives, benefits and implementation of policies and plans.

·  Development applications processes and EIAs - The mainstreaming and integration of biodiversity planning with other sectoral and local government plans and planning systems needs to also occur at the practical application level.  The National Conservation Assessment priority areas need to become part of the development application process. One suggested route for achieving this is to consider how biodiversity priority areas and what development should or should not occur within these areas can be integrated into the EIA process. 

3.3 National importance of biodiversity

The importance of biodiversity for South Africa’s economy is not adequately reflected within government’s national plans, budgets and programmes.  The economic case for biodiversity needs to be made much more strongly at this level and a sustainable development paradigm should be promoted in macro national policy and planning documents.   The economic case for biodiversity should be clearly articulated in 2014 scenarios for SA and the new round of provincial growth and development strategies and plans. The National Spatial Development Perspective should be used to both assist the NBSAP identify spatial priorities for biodiversity conservation, and to promote the importance of biodiversity within national spending.  Engagement with National Treasury about making the economic case for biodiversity within the budget process is needed.  

As there is an Economics Task Team this issue will be further developed based on their outputs. 

3.4 National strategy for invasive alien species
 

Presently there is no national strategy for IAS that threatens biodiversity.  IAS species often have serious impacts on human economic interests as reflected in trade, tourism, construction, health, fisheries, forestry, crop and livestock losses, loss of biological diversity and loss of ecosystem. Legislative responsibility for control, management and eradication of IAS is dispersed throughout government. A national strategy is needed, as it will form the basis for the integration of the activities and objects of the various government and other role-players in a focused, comprehensive and effective IAS programme.  

A national strategy should also ensure that IAS relevant laws and regulations administered by different departments are all compatible with the National Biodiversity Bill and that these various Acts are carefully studied against the framework of the CBD principles, the Global Invasive Alien Species Strategy and relevant International conventions and agreements to which South Africa subscribes.  It can be useful in creating a plan of action for increasing the public awareness of the dangers posed by IAS and improving the capacity for IAS research. It should shall lay the groundwork for the establishment of a readily accessible information system on IAS related issues in South Africa, an essential step in effective countering of the IAS threat to biodiversity, economy, ecosystem services and health.

One of the key challenges facing IAS management is legislative and institutional fragmentation as different departments have different legislative mandates.  A brief overview of some of the key Acts reveals the following:

· Under the National Parks Act
 restrictions are placed on inter alia, causing the introduction of any animal or domestic animal to stray into or enter a park and being in possession within a park of any animal (other than an animal lawfully introduced into the park)
. The Act creates the National Parks Board
 that has the task of enforcement of these provisions.   

· Chapter 5 the National Environmental Management: Biodiversity Bill
 calls for the prevention where possible of the introduction and spread of alien and invasive species to ecosystems and habitats where they do not naturally occur; manages and controls alien and invasive species to prevent or minimize harm to the environment and to biodiversity in particular; and provides for eradication of alien and invasive species from ecosystems and habitats where they may harm such ecosystems or habitats. It provides for restricted activities with regard to alien and invasive species, exemptions, publishing of a list of alien and invasive species by the Minster, amendment of such lists and notices, and the duty of care relating to alien and invasive species on persons licensed to deal with them
. Section 74(4&5) provides that the Minister must ensure the coordination and implementation of programmes for the prevention, control or eradication of invasive species and he/she may establish an entity consisting of public servants to coordinate such actions. The Bill also establishes the South African National Biodiversity Institute whose brief includes the prevention, control or eradication of listed invasive species.

· The National Environmental Management Protected Areas Bill
 a response to the obsolescence National Parks Act
, provides for declaring protected areas as well as the prohibitions and controls that accompany such status. This is geared at achieving the objective of inter alia conserving biodiversity in those areas
.

· The Conservation of Agricultural Resources Act
 (CARA) provides for the prohibition of the sale and dispersal of weeds within the country and also provides for the control of weeds and invader plants
.  The Regulations to the Act create various categories of weeds, which are subject to this controlling proviso
. Institutions tasked with implementation of this Act include a conservation committee
 regional conservation committees
 both established by the Minister, and a Conservation Advisory Board
. 

· The Draft Sustainable Utilisation of Agricultural Resources Bill, 2003 has been compiled by the Department of Agriculture with a view to being the successor to CARA.  Its objectives are among others, to provide for the sustainable utilisation of natural agricultural resources though the control of the spread of weeds or invader plants
.

· The Agricultural Pests Act
 and the Animal Health Act 
 both contain provisions on invader and alien species. Section 9 of the latter Act for instance, places restriction on animals or things imported and in transit.

The first three Acts are within the realm of the Department of Environment and Tourism while the last four fall under the Department of Agriculture. Additionally, the Department of Water Affairs and Forestry under its powers to conserve forests vested by the National Forests Act
 also has a role to play in controlling invasive species. 

The Nature and Conservation Ordinances and Acts of the various provinces also provide a number of prescriptions on control of alien and invasive species. These mostly deal with restrictions on the release of exotic wild animals and plants into the provinces, the control of weeds, invader plants or aquatic growths as well as the destruction and combating of a plants and animals which could be harmful to, or create unfavourable conditions for native species.

There is clearly a need to address the above legal and institutional fragmentation. The IAS strategy is being developed in a process parallel to the NBSAP and should form a key input into the NBSAP. The lessons from the Working for Water programme mean that implementation experience can inform the strategy increasing its chances of success.  As there is an IAS Task Team that will produce stocktaking and strategic report this section of the policy will be further developed based on their outputs. 

3.5 Securing irreplaceable sites

Where irreplaceable sites of biodiversity priority have been identified these have not been sufficiently protected to stop developments that further damage biodiversity sometimes resulting in permanent loss. A policy intervention is needed to identify which legislation to use to secure irreplaceable sites and ensure development does not occur. This should include an urgent listing of sites, consideration of these sites being given protected area status and incorporation and enforcement of the status of irreplaceable sites within the EIA application and approval process. There are process in both the Biodiversity and Protected Area Bills that can be considered as the means to provide legislative protection of national application for these sites.

3.6 Access and benefit sharing

The Biodiversity Bill provides a legislative framework within which a benefit sharing policy, strategy and programme can be developed.  To date benefit sharing has had limited success in SA despite its potential and this is a key implementation-policy issue that the NBSAP should address.  It may well be appropriate for the NBSAP to recommend that significant state resources be allocated to supporting the development of a natural products sector particularly in the areas of R&D and programmatic support for enterprise development The natural products sector has potential to support the realisation of  economic benefits for the poor from the rich biodiversity of SA without this resulting is unsustainable use and biodiversity loss. 

Section 1 of the Biodiversity Bill defines “bioprospecting” as the systematic search, collection, gathering, extraction, development or application of, or research on, genetic resources for commercial or industrial exploitation.  Chapter 6 addresses issues of bioprospecting access and benefit sharing.  It covers issues of regulate bioprospecting of genetic material derived from indigenous biological resources and has a key objective of providing for a fair and equitable sharing of benefits arising from bioprospecting of genetic material derived from indigenous biological resources.  Communities have an important role to play in bioprospecting, and the Bill accords them special protection.  It provides that licences to bioprospect are attainable only if a community providing or giving access to the relevant indigenous biological resource has consented to the terms and conditions of a benefit-sharing agreement that will regulate such bioprospecting, and the Minister has approved the proposed benefit –sharing agreement between the parties. Section 83 establishes a Bioprospecting Trust Fund into which all moneys arising from benefit-sharing agreements or material transfer agreements, and due to owners and providers of indigenous biological resources must be paid.  The Director-General is obliged to manage the Fund in the prescribed manner and is accountable for the money in the Fund in terms of the Public Finance Management Act.
As there is a Benefit Sharing Task Team that will still produce a stocktaking and strategic report this section of the policy will be further developed based on their outputs.

4. Recommendations

It is recommended that:

1. Confirmation be sought as to whether there is agreement that the key strategic policy/legal issue is the need to translate the legal and policy framework into implementation. The focus should be on developing implementation policies that support implementation programmes. If there are alternative opinions on this, they need to be discussed and resolved now. 

2. Within this understanding, it is recommended that the following policy/legal issues are prioritised:

a) Incentives for biodiversity conservation aimed primarily at private and communal landowners and users

b) Biodiversity planning integration and mainstreaming 

c) National importance of biodiversity

d) National strategy for IAS

e) Securing irreplaceable sites

f) Access and benefit sharing

3. All work streams involved in the NBSAP consider whether the strategic policy/legal issues have been adequately addressed and provide input to the policy/legal work stream by end mid-February on their area

4. All work streams provide a list of incentives they believe are required in their area 

Appendix A – Existing statutory incentives for biodiversity conservation 

1. Mountain Catchment Areas Act

Section 5 contains a fiscal incentive. Certain land situated in mountain catchment areas is exempt from certain taxes imposed by a local authority on the value of immovable property, when in terms of any direction, no farming may be carried on.  Under Section 4 of the Act, the Minister in consultation with the Minister of Finance and the owner or occupier of the land, has the power to enter into an agreement regarding compensation payable in respect of patrimonial loss caused by complying with directions of the Act, if in terms of a direction, limitations are placed on the purposes for which land may be used.

The Minister may in consultation with the Minister of Finance, from moneys appropriated by Provincial legislature for the purpose, and subject to such conditions as he/she may determine, render financial aid by way of grants or otherwise to the owner and occupier of land in respect of expenses incurred by them in compliance with any provision of any fire protection plan or any direction
.

2. The National Parks Act

No rates or taxes are to be levied on any land situated within a park which is either vested in the State, or has been made available by the owners of the land for purposes of a national park and which is not utilized by the owner.  Further no transfer duty, stamp duty or any other charges or fees imposed by statute shall be payable in respect of land acquired for the purposes of a park
.  The Act also provides for the right of use of the owner of any riparian land in relation to a public stream the bed or any part of the bed of which is included in a park. He/she may thus use water from that stream, and to that end construct, use and maintain any work, which he would have had or could have acquired if the Act had not been passed.

3. The National Forests Act

Section 17 provides that instead of or in addition to declaring a controlled forest area, the Minister may enter into an agreement with the owner describing: the steps to be taken to prevent deforestation or to rehabilitate the natural forest or woodland; allocating responsibility for the management of the area; and adopting a sustainable forest management plan for the area
.  The Minister may then grant financial or other assistance to the owner to enable him or her to comply with any duty imposed in terms of this section
.  

Through a form of a use right incentive, certain activities may be licensed in State forests. These include among others, felling of trees and removal of timber, the use of land, structures or buildings for various activities, grazing or herding of animals, the cultivation of land, hunting and fishing
.  Additionally, the Minister is granted powers to lease state forests for the above stated activities and others including the establishment and operation of facilities for tourism and recreation
.  A person who has entered into such a lease agreement or a party to a community forestry agreement can then sell forest produce from such State forests

The Act recognizes that community forestry is an important aspect of forest biodiversity management.  Any community wishing to do anything in a State forest for which a license is required, and/or to manage a State forest or part of it, whether alone or jointly with an organ of State may make an offer to the Minister to enter into a community forestry agreement.
 A community forestry agreement must inter alia identify the licensed activities which the community or communities intend carrying on and 
regulate the use and the management of the forest in a way, which is sustainable.
 Such an agreement may also provide for the management of a protected area
. As incentives for community forestry, the Minister may provide information and training services, establish and maintain nurseries and other facilities to provide seed and plants for community forestry and provide material or financial assistance for community forestry, including recovery from disaster, if no such grants are available from any other source
.
 Finally, the Minister may also grant financial or other assistance to the registered owner of land outside a State forest as an incentive for the management of a protected area
.  

Section 21 deals with access to forests other than State forests.  It provides that the Minister, in his or her capacity as trustee of the National Forest Recreation and Access Trust, may take steps to promote the voluntary grant of access to forests, other than State forests by the registered owners of such forests.  Where the Minister is of the opinion that it is justified and affordable, he or she may provide financial or other assistance from the Trust funds for the development of an area in such a forest.  Compensation to such a registered owner from the Trust funds for losses caused by the grant of access to the public may also be provided for
.

4. Marine Living Resources Act
 

No Incentives for biodiversity conservation are provided.

5. National Environmental Management Act

No explicit incentives are provided for under the Act. This is done latently however through the provisions that may be included in Environmental Management Cooperation Agreements (EMCA) which act as incentives to those individuals or communities entering into such agreements. EMCA’s are concerned with undertakings by an individual or a community to improve on environmental standards laid down to protect the environment and/or set certain environmental targets not prescribed by way of legislation

6. National Environmental Management: Biodiversity Bill 

The Bill is lacking in any explicit incentives for biodiversity conservation. However, provisions relating to benefit sharing may be construed as indirect incentives to biodiversity conservation. The bill provides that licenses to bioprospect are attainable only if a community providing or giving access to the relevant indigenous biological resource has consented to the terms and conditions of a benefit-sharing agreement that will regulate such bioprospecting, and the Minister has approved the proposed benefit –sharing agreement between the parties
. Section 83 provides for the establishment of a Bioprospecting Trust Fund. This requires that moneys arising from benefit-sharing agreements or material transfer agreements, and due to owners and providers of indigenous biological resources must be paid.  

7. National Environmental Management: Protected Areas Bill

Section 42 of the bill provides that a management authority may enter into an agreement with another organ of state, a local community, an individual or other party for the co-management of the area.  Such a co-management agreement may provide for the: apportionment of any income generated from the management of the protected area or any other form of benefit sharing between the parties; development of economic opportunities within and adjacent to the protected area; development of local management capacity and knowledge exchange; and financial and other support to ensure effective administration and implementation of the co-management agreement

8. Income Tax Act

Section 30 of the Act regulates “public benefit organisations” for the purposes of taxation. To qualify as one, the sole object of the organisation must be to carry on a “public benefit activity”. Such activities include: engaging in the conservation, rehabilitation or protection of the natural environment, including flora, fauna or the biosphere; the care of animals, including their rehabilitation, or prevention of their ill-treatment; and the establishment and management of a transfrontier conservation area. Certain tax benefits accrue to public benefit organizations for purposes of the Act. It should however be noted that there are numerous other stringent requirements that circumscribe the activities of a public benefit organization that may disqualify it, thus limiting the utility of the provision.

9. The Local Government Property Rates Bill

The Property Rates Bill will regulate municipalities’ power to impose rates on property. Its latest amendments prohibit municipalities from levying rates in respect of those parts of a special nature reserve, national park or nature reserve within the meaning of the National Environmental Management: Protected Areas Act, 2003, or of a national botanical garden within the meaning of the National Environmental Management: Biodiversity Act, 2003, which are not developed or used for commercial, business, agricultural or residential purposes. This is an incentive for private landowners to contract their land for purposes of conservation.

� In particular the Biodiversity Bill and Protected Areas Bill 


� Section 8(1)(a).


� Section 8(1)(b).


� These examples come from EnAct International, 2003, Improving the legislative approach to biodiversity conservation and sustainable management of natural resources in South Africa


� The National Biodiversity Bill defines an “alien invasive species” as meaning alien species whose establishment and spread threaten ecosystems, habitats or other species and that may result in economic or environmental harm or harm to human health.”  


� Act 18 of 1998.


� Section 21 (f and g)  


� Section 5.


� GG 24935 30th May 2003.


� Section 64 -72.


� Section 11(1)(d, e, g, h, I, j and k).


� Gazette No.  25052 of 3 June 2003.


� Act No.  57 of 1976


� Section 2.


� No.43 of 1983


� Section 5 and 6.


� GG 9238, No.  R. 1048 of 25th May 1984.  


� Section 15(2)(a).


� Section 16(2)(a).


� Section 17(1-3).


� Chapter 6.


� No. 36 of 1983.


� No. 7 of 2002.


� Act 84 of 1998.


� Act 63 of 1970.


� Section 10.


� Act 18 of 1998.


� Section 18(1&5).


� Section 22.


� Act 84 of 1998.


� Ss 9.


� Ss 12.


� Section 23 (b, e, f, j and k).


� Section 27(g).


� Section 28 (b and c).


� Section 29(1).


� Section 31(1)(d and e).


� ibid Ss 2(f).


� Section 32(2).


� Section 11(3).


� Ss 4(a and b ).


� Act 18 of 1998.


� No.  107 of 1998.


� GG 24935 30th May 2003.


� Section 79(2)(a)


� Gazette No.  25052 of 3 June 2003.


� Ss1&2.


� Government Gazette No. 24589 of 18 March 2003.
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